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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Consideration in Detail 

Resumed from 16 September.   

Clause 4:  Section 76 amended -  
Debate was adjourned after the clause had been partly considered.   

Mr R.F. JOHNSON:  Clause 4 is an interesting clause, because it has rather interesting descriptions and 
interpretations.  One that I have already flagged in my second reading contribution and during the initial stages 
of the consideration in detail are the words “animosity towards”.  I have great concern about these particular 
words and how they are used in the Bill.  I do not object to those words if they are used within the proper 
context.  However, they will not be used in their proper context in proposed sections 77 and 78, which refer to 
racial animosity.  As defined in the Bill, “racial animosity” -  

means hatred of, serious contempt for, abuse of or severe ridicule of; 

Severe ridicule is part of the interpretation.  The Attorney General does not want to claim this as his Bill, 
because it is not up to his standard.  He has been given the short straw, because the Premier has ducked off to 
Korea and has left the Attorney General to handle the Bill.  In its meaning outlined in the Bill, “severe ridicule” 
is a serious matter.  We may smile at each other and see the funny side of things on occasions, but severe ridicule 
has a very serious side.  The interpretation of those words in the Bill is different from the definition contained in 
The Australian Concise Oxford Dictionary, which refers to animosity as a “spirit or feeling of strong hostility”.  
We have discussed this matter before.  Clause 5 is important when considering clause 4.  The Attorney General 
wants to give a person 14 years imprisonment for what is termed “severe ridicule”.  The Attorney General 
normally goes a little easier in this area.  He is letting people out of prison.  He will not allow sentences of six-
month or less, and he will not let people go to prison for some offences that are more serious than severe 
ridicule.  Members would be guilty of this crime every day of the week that we sit in Parliament.  Government 
members ridicule us, and we ridicule members opposite, and it is quite severe at times.  We are justified and 
members opposite are not, but that is a matter of justification and opinion!  Attorney General, if “severe ridicule” 
were included in the Bill, what would be the case with a group of people aged, say, between 18 and 24 years who 
had a few too many drinks and picked on somebody of a certain ethnic origin?  What if they severely ridiculed 
that person?  The Attorney General’s measure would give such people a 14-year penalty under clause 5.  I do not 
think the first law maker of this State could agree with that proposition.  I cannot see how he could possibly do 
so.   

Ms S.E. WALKER:  I am very heartened by the amendments proposed by the Attorney General regarding 
circumstances of aggravation in relation to assaults, threats and damage.  The Bill is about these matters.  My 
colleagues are concerned - I understand where they are coming from - because when the original chapter of the 
Criminal Code was created by the Government of the day, it went down the wrong track.  Parts of this Bill are 
also going down the wrong track.  Would the Attorney General over the dinner break consider what the 
Opposition is attempting to address - namely, violence?  I think I demonstrated in my contribution to the second 
reading debate that incitement to racial hatred is not the issue.  I think I demonstrated in clear argument that Jack 
van Tongeren and the Australian Nationalists Movement are not about incitement to racial hatred.  They want to 
get rid of Asians through fear for their life, fear for their children’s lives and fear of losing their property.  The 
Attorney has addressed that issue since my speech because his amendments make reference to circumstances of 
aggravation relating to criminal damage, threats and assaults.  The Attorney left out grievous bodily harm.  Will 
he look at that aspect?  This entire area could be solved by making these amendments, by keeping chapter XI of 
the Criminal Code, and by getting rid of the rest of the Bill.  I do not think the provisions dealing with incitement 
to racial hatred referred to in the Bill should be in the code - they should be dealt with by the Equal Opportunity 
Commission.  If chapter XI were retained, and we kept the subjective intentions, only people who are part of an 
organised group such as the ANM would be captured by the provisions.  If the amendments relating to 
circumstances of aggravation were part of the code, community concerns would be addressed.  However, those 
provisions need to be extended to grievous bodily harm.  This is not necessarily a criticism of the Attorney 
General.  Chapter XI is already in the code.  I believe a mistake was made at the beginning, and this matter 
should not be part of the Criminal Code.  I have not spoken to Suresh Rajan or anyone from the ethnic 
community since Parliament last sat, but I think people from that community would be very pleased with 
increased penalties in relation to aggravated circumstances.  I think they would be more than happy if chapter XI 
were retained in the code only in relation to posters etc.  That forms a component of what we are trying to 
address regarding the Australian Nationalists Movement and similar groups.  My colleague the member for 
Hillarys has a difficulty, as do many people in the community, with the idea of a penalty of 14 years applying for 
severe ridicule.  I get severely ridiculed all the time in here, and I take it with grace and aplomb.  I talked to the 
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member for Hillarys and others about this issue, and I think the Attorney General could get somewhere with this 
Bill.  I ask him to look at it over the dinner break.  We then would not get bogged down in this stuff.  The ethnic 
community would be protected, and circumstances of aggravation would be outlined.  A strong and clear 
message would be sent to the community about penalties relating to bombing restaurants and writing terrible and 
threatening graffiti on mosques and other places of worship.  We would then not become involved in ridicule and 
harassment, which I think is covered by including circumstances of aggravation and other offences.  One would 
not become involved in the other problem.  The Attorney General might consider that matter during the dinner 
break.   

Mr J.A. McGINTY:  The Government has taken the opportunity since the matter was last debated in the House 
to reflect on the contents of the Bill.  The Premier made it clear when he introduced the measure that public 
comment on the Bill would be welcomed.  He said in his second reading speech that he would happily pick up 
suggested improvements.  The amendments now proposed to the Bill would do two things: first, they would deal 
with what I regard to be petty name-calling.  Much of the debate focused on calling someone a pom or a ding 
and things of that nature, and those matters should not be subject to the Criminal Code.  I think a reasonably 
robust view needs to be taken of such things.  Name-calling can be deeply offensive on certain occasions, but 
that was not the case in the examples that dominated the public media debate on this issue when the Bill was last 
debated.  In my view, that focus had the effect of trivialising the debate on the legislation.  We want to deal with 
matters that by their nature are serious, substantial and would have a severe impact.   

Ms S.E. Walker:  Tell us how someone would be severely ridiculed; give an example.   

Mr J.A. McGINTY:  The first two amendments in my name on the notice paper will significantly strengthen the 
definitions of “animosity towards” and “harass”, which are the two key concepts in the legislation.   

Ms S.E. Walker:  They only replace chapter XI of the code.  That’s one area.  The other area is strengthened, as 
we asked, with the real issues of violence, threats and criminal damage.   

Mr J.A. McGINTY:  At the outset I said that the amendments were directed at two areas.  The first was petty 
name-calling.  That has been covered by deleting the concept of abuse or severe ridicule from the definition of 
“animosity towards”.  The second intention was to significantly strengthen the concept of harass to ensure it was 
not only abuse, but serious and substantial abuse or severe ridicule of someone.  It was not everyday 
conversational language.   

Sitting suspended from 6.00 to 7.00 pm 

Debate adjourned until a later stage of the sitting, on motion by Mr J.C. Kobelke (Leader of the House). 

[Continued on page 6836.] 
 


